MEMORANDUM FOR: William T. Hogarth
Assgant Adminigtrator For Fisheries

FROM: Craig R. O’ Connor
Acting Generd Counsdl

SUBJECT: Guidance on Programmetic Environmenta Impacts Statements

|. Introduction: NEPA Overview

The intent of the Nationa Environmenta Policy Act, 42 U.S.C. § 4321 (NEPA) isto incorporate
environmental consderations in to Federa agency decison making. Asthe "basic nationa charter for
protection of the environment,” NEPA establishes policy, sets gods, and provides the procedura
requirements for federa agencies to comply with the law. (See 40 C.F. R. § 1500.1(a)). The
implementing regulations for NEPA were developed by the Council on Environmenta Qudity (CEQ)
and are codified at 40 C.F.R. § 1500 &t seq.

Specifically, NEPA demands that federa agencies understand and acknowledge environmental
interconnections related to their decisions and activities by assessng how the impacts of one action add
to, change, or exacerbate the impacts of other actions. To accomplish this, the Act prescribesthe
necessary process by which agencies must take a"hard look at the environmental consequences of
proposed actions utilizing public comment and the best available scientific information.” Colorado
Envt’l. Codition v. Dombeck, 185 F.3d 1162, 1171-72 (10th Cir, 1999). Being procedural, it does
not dictate specific decisona outcomes or results.  Vermont Y ankee Nuclear Power Corp. V.
NRDC, 435 U.S. 519 (1978).

Two major objectives of NEPA's procedura requirements are (1) to disclose the foreseesble
environmenta consequences of the proposed action and dternatives to that action, and (2) to permit
the public to participate in the evaluation and selection among the aternative courses of action. (See
40 C.F.R. 88 1502.1 and 1506.6). The primary vehicle for meeting the procedura requirements of
NEPA isthe environmenta impact statement (EIS). An EIS mugt be included with every
recommendation or report on proposas for legidation and for every mgor federd action significantly
affecting the qudity of the human environment.



The purpose of an EISisto serve as an “ action-forcing device to insure that the policies and gods
defined in [NEPA] are infused into the ongoing programs and actions of the Federa government.”
Andrusv. SerraClub, 442 U.S. 347 (1979), (See ds0 40 C.F.R. § 1502.1). Intended as more than a
descriptive document, the EIS is a detailed, probing and andytica document to be used by federa
officddsin planning actions and making decisons. (See 40 C.F.R. 1502.1). It requires an up-front
anadysis at the proposa stage of a project and is not to be used as a justification for decisons aready
made. Batimore Gas & Electric Co. v. NRDC, 462 U.S. 87 (1983). To be sufficiently complete, the
ElS must address any adverse unavoidable environmentd effects resulting from the implementation of
the proposed action, alternatives to the proposed action, the relationship between short-term uses and
the long-term maintenance of the environment, and any irretrievable commitment of resourcesinvolved
in the proposed action. (See 42 U.S.C.8 4332(2)(C)).

The EIS provides the scientific and andytic basis for comparing and assessing dterndives to the
proposed action. It must disclose both the direct and indirect environmentd effects, aswell as any
cumulative impacts that dternatives to the proposed action will have on the environment (See 40
C.F.R. 88 1508.7and 1508.8). Inthisway, the EIS insures the integrity of the agency process by
forcing it to face difficult issuesand objections raised in the preliminary public scoping process. As
such, it serves as an environmenta full disclosure law alowing the public to weigh a project's benefits
agang itsenvironmenta costs. Asan andyticd document, the EIS dso servesto identify gapsin the
knowledge base of the action.

A programmatic EIS (hereinafter o referred to as a PEIS) is the comprehensive document in which
the Agency considers a number of related actions or projects being decided within one program. As
such, a PEIS looks to the environmenta consequences of a program as awhole. One of its purposesis
to assess the impact of connected and cumulative actions under one programmatic umbrellain order to
determine sgnificant impacts to the environment.  In it, the andyss of environmenta impactsistiedto a
specific program and the individuad and cumulative effects of each project individudly, and dl projects
together, are analyzed in away which alows senior level decision makers to examine the implications of
their programs. As stated in Northcoast Environmental Center v. Glickman, 136 F.3d 660 (1998),
“..aprogrammatic EISis superior to alimited, contract-gpecific EI'S because it examines an entire
policy initiative rather than performing a piecemed andysis within the sructure of asingle agency
action.”

(NOTE: Severd types of ElSs are designed to view activities with a much broader framework,
including environmenta assessments of programs, policies or governmenta management plans. These
ElSs are often called overview, comprehensive, policy or programmatic assessments. For purposes of
this guidance on programmatic ElSs, the term programmatic should be read to include dl of these
categories of broad assessment.)

Although the CEQ regulations provide a framework for the overal NEPA EIS process, much
discretion for actualy formulating the structure and scope of the PEIS is|eft to the agency. Being so



broadly defined and structurdly limitless, scoping the PEIS can prove cumbersome and confusing. This
guidance isintended to provide generd information on the scope and structure of the PEIS. Thefirgt
section addresses the basic structure of the PEIS document and presents the nuts and bolts scoping
requirements of the NEPA process as provided in the regulations and relevant case law. The second
portion looks a how the agency can use NEPA and the PEIS process to structure a document which
will meet the god's of NEPA and aso provide for long-term program management and planning. The
find section provides specific recommendations for structuring PEI'S documents to address NMFS
activities as embodied in Fishery Management Plans (FMPs).

|. The PEIS Scope

There are two ways in which the CEQ regulations refer to the scope of an EIS document. 40 CF.R. 8
1501.7 edtablishes parameters for scoping the document which includes soliciting public participation in
the identification of issues to be addressed by the proposed agency action. This scoping process helps
the agency define the purpose and need for the EIS. A separate section on “scope” at 40 C.F.R 88
1508.25 addresses the specific structural components required to be addressed in the EIS. This
section specifies the three types of actions, three types of adternatives, and three types of impacts that
the agency must consider inthe EIS. 1t establishes the threshold criteriafor making a preiminary
decison whether the EIS will be programmatic or Ste-gpecific. The emphasis of this guidance ison the
section 1508.25 structural and procedura requirements.

In terms of basic sructure, an EIS generdly includes: 1) adetalled statement of purpose and need for
the action, 2) adescription of arange of aternatives for the proposed action, 3) a description of the
affected environment, and 4) an anadlysis of potentia impacts on the environment from the aternatives
and the proposed action. The following discussion addresses the statement of purpose and need and
the three categories of factors to be considered when scoping the PEIS asreflected in 40 C.F.R 88
1508.25. It concludes with some genera remarks regarding cumulative impacts assessment, past
effects and the scope of the affected environment.

A. The Basic Structure of the PEIS under 40 C.F.R. § 1508.25

Regardiess of the regulations outlining this basic framework, scoping atight, concise and sufficiently
detailed PEIS can be daunting. In their effort to afford awide range of Federd agency activity with
aufficient leeway for tallored assessments, the regulations remain fairly broad and often raise more
questions than they address. A look at the case law done lends further confusion. Beginning in 1976,
ahandful of landmark cases attempted to describe the scope and necessity for a comprehensive or
programmatic EIS. (See Kleppev. Serra Club, 427 U.S. 390 (1976)( "When severa proposals are
pending before an agency at the same time, and when those proposal's have cumulative or synergistic
environmental impacts, their environmental consequences must be considered together.”) and Fritiofson
v. Alexander, 772 F.2d 1225 (5™ Cir. 1985)(the agency must review the cumulative impact of




incrementd actions)). Unfortunatdy, these early casesled to significant confusion regarding timing,
scope and the early enunciation of the principles of cumulative actions versus cumulative effects.

In an attempt to dispel uncertainty and provide specific guidance, the CEQ regulations promulgated in
1979 generaly codified, expanded and summarize the court’s earlier findings. Since then, the courts
have attempted to reconcile previous decisons with CEQ' s directives. Today, making the threshold
determination for a PEIS and scoping an gppropriate PEIS document requires untangling and
understanding the interplay of early case law, the ensuing CEQ regulations that tried to make sense of
early caselaw, and the interpretive decisons which have ensued. The following discusson isintended
to highlight the guiding principles and applicable requirements regarding the appropriate scope of the
PEIS which have emerged through the course of NEPA's evolution.

1. The Statement of Purpose and Need

The Purpose and Need section of the EIS defines the need for and the gods of Agency decison-
making as reflected in the public scoping process. 40 C.F.R. § 1502.13 specifies that “ The statement
[of Purpose and Need] shdl briefly specify the underlying purpose and need to which the Agency is
responding in proposing the dternatives..” As such, the statement effectively scopes and structures the
aternatives under consideration and helps determine the breadth and scope of the ensuing andlysis. In
aPEIS, the Purpose and Need section of a PEIS should be structured to clearly articulate the purpose
asit relates to the establishment of a program management framework. In addition, and as appropriate,
the PEIS statement of Purpose and Need should describe the role of a cumulative effects andysisin
edablishing abasdine environmentd picture which will dlow the Agency to assess whether the current
management regime is working and how it might be changed, if necessary.

2. The types of actions mandating a Programmeatic EIS

Three types of actions require agency consderation in determining the need to prepare a PEIS. They
are:

(2) Connected actions, which meansthat they are closdly related and therefore should be
discussed in the same impact statement. (See Cusgter County Action Association v. Garvey,
256 F.3d 1024 (2001) (Actions are connected if one automatically triggers another, or they are
aufficiently interdependent to not proceed on their own),

(2) Cumulative actions, which when viewed with other proposed actions have
cumulatively sgnificant impacts and should therefore be discussed in the same
impact statement, (See Kleppe), and



(3) Similar actions, which when viewed with other reasonably foreseesble or

proposed agency actions, have similarities that provide a basis for evauating their
environmental consegquences together, such as common timing or geography. An agency may
wish to analyze these actions in the same impact statement. It should do so when the best way
to assess adequatdly the combined impacts of Smilar actions or reasonable dternatives to such
actionsisto treat them in asingle impact statement. (Emphasis added).

Under 40 C.F.R. § 1508.25(a), two types of actions require a PEI'S (cumulative and connected
actions), and oneis discretionary (Smilar actions). The two categories of mandatory PEIS, however,
have been sufficiently broadened by case law to the extent that there are actualy two additiona
instances where an agency must consider producing a comprehensve, single programmatic EIS. The
other two ingtances are: 1) when an agency undertakes a broad program or regiona planning, and 2)
where there are cumulative or synergistic environmenta impacts upon the environment from past,
present or reasonably foreseeable future actions.

While the CEQ regulations make separate reference to regiona and geographic planningin 40 CF.R. 8
1502.4(b) and 40 C.F.R. 8§ 1508.18(b)(4), these sections do not make the PEIS process mandatory.
It isin pogt-regulation case law that the courts have held that when regiond plans and multiple federd
programs will have a cumulative or synergistic environmental effect upon aregion, the relevant agency
must prepare a programmatic environmental impact statement. Churchill County v. Babbitt, 150 F.3d
1072 (1998); City of Tenakee Springsv. Block, 778 F.2d 1402 (9th Cir. 1985).

The cumulative impacts requirement (2 above) ostensbly relates more to synergy and the interplay of
cumuldive effects as opposed to specific actions. The CEQ regulations define cumulative impactsin 40
C.F.R. 8§1508.7. That section provides that:

“Cumulative impact” isthe impact on the environment which results from the incrementd
impact of the action when added to other past, present, and reasonably foreseeable future
actions regardless of what agency (Federd or non-Federa) or person undertakes such other
actions. Cumulative impacts can result from individualy minor but collectively sgnificant actions
taking place over a period of time.

This section hasitsroots in earlier case law (Fritiofson) which attempted to capture past, present and
future actionsin the analyss of cumulative impacts (as opposed to cumulative actions). Likethe
regiond planning requirement, this standard was swept in to the regulationsin a section unrdated to the
section 1508.25 scoping provision and therefore without a mandatory statement for a programmatic
ElS. Nevertheess, it isnow widely recognized and generdly held that any project that will have
cumulaive effects as aresult of itsinterplay with other projects, whether government action or not, must
assess those other impacts aswdl. 1n other words, it is not sufficient to discuss a single action that has
sgnificant synergigtic effects based another projects without addressing the impacts from those other
projects in abroader, more comprehensive EIS.




Thus, in determining whether or not a PEIS is required, the agency should consider:

a) Whether there are cumulative actions pending which require alook at cumulative effects
within one document;
b) Whether there are connected actions (e.g., actions proceeding because of their inter-
rel atedness to one another) which require asingle PEIS;
¢) Whether aregiona plan is about to be undertaken, and
d) Whether the project will cause cumulative or incrementa synergigtic effects on the
environment which giveriseto asngular PEIS.

3. The Alternatives to be Consdered

The CEQ regulations specify that the development and consideration of dternativesis“..the heart of the
environmentd impact datement.” See 40 C.F.R. 8 1502.14. The D.C. Circuit court has held that the
detalled statement of dternativesisthe “lynchpin of the entire impact satement.” Alaskav. Andrus,
580 F.2d 465 (D.C. Cir. 1978). Significant emphasisis placed on thisanadysis asit isthrough
assessing and reviewing the dternatives that the agency discloses its thinking on implementation of the
project and demongtrates to the public that sufficient consderation has been given to the protection of
the environment.

In the discussion of dternatives section, the environmental impacts of the proposd and the dternatives
must be presented in comparative form. The comparison must be made in away that “ sharply defines
the issues and provides a clear basis for choice for the decison maker and the public.” (See 40 C.F.R.
§ 1502.14). The comparison of dternatives isto be made by scientificaly assessng the environmenta
consequences of each of the dternatives on the affected environment and presenting that information in
a point-by-point, Sde-by-sde analysis of the dternatives in the “ Environmental Consequences’ section
(See 40 C.F.R. §1502.16). Where possible, the agency should identify the preferred dternative.

The CEQ regulations at 40 C.F.R. sections 1502.16 and 1508.25 require that agencies devel op and
asessthree kinds of dternatives. The kinds of dternatives the agency mugt, a a minimum, consder
are the no action dternative, dternatives describing other reasonable courses of action, and an
dternative that advances mitigation efforts to the proposed action, but which are not specified in the

proposed action.

The No Action dternative smply means maintaining the status quo as opposed to reverting to a pristine
environmenta state. Kleppe. This aternative assesses the expected consequences to the affected
environment should the agency undertake no action. Presentation of this dternative providesthe
basdline by which comparison is made to the other adternatives developed.



The dternatives describing other reasonable courses of action presents the range of aternatives
developed by the agency and assessed for possible use in meeting the agency’ s needs. These are the
dterndives typicaly identified with the EIS document. Theindividuad dternatives to the proposed
action are described in the “ Alternatives’ section of the EIS.

In developing aternatives, the agency is bound by a*“rule of reason.” That rule of reason governs both
which dterndtives the agency must discuss, and the extent to which it must discussthem.  _Andrus;
Citizen's Againg Burlington, Inc. v. Busay, 938 F.2d 190 (D.C.Cir. 1991). Under the rule of reason,
there is no specified number for how many dternatives the agency must consder. Thisisamaiter left
to agency discretion as guided by the nature of the action. As stated in Vermont Y ankee Nuclear
Power Corp. V. NRDC, 435 U.S. 519 (1978), the concept of dternativesis an evolving one, requiring
the agency to explore more or fewer aternatives as they become better known and understood. In
fact, an EIS with only two dternatives considered, the no action and preferred, has been upheld by the
courts. In Communities, Inc. V. Busey, 956 F.2d 619 (6™ Cir. 1992), the court held that it was
acceptable that an EIS consdered only these two dternatives where the agency “fully explained” its
reasons for rgjecting other dternatives for airport improvement, and where the agency provided a
“thorough discussion” of the infeasibility of the other dternatives not congdered.

In aprogrammatic EIS, the proposed action for which aternatives must be developed is the agency’s
formulation of a comprehensive management framework to address awide array of subsequent and
perhaps disparate and as yet unknown field activities. This can be a difficult undertaking. At the PEIS
stage, many actions which have been identified may lack specificity and detall in terms of their
goplication, and yet thair ultimate implementation will lead to the very effects which idedly should be
andyzed up-front. In addition, management framework options may be severdly limited by the
directives and objectives established in the authorizing law and the redlities of the political process.
These factors can hamper decision makers and may limit the availability of specific management
dternativesinaPEIS. To counter this effect, the PEIS should clearly articulate and acknowledge
these limitations and proceed within the bounds of reason to provide as complete an array of
dternatives as possible.

Thefind dternative to be consdered, the mitigation dternative, is a spin on the proposed action
dternative. It requires the agency to assessits ability to avoid impacts dtogether. The specific
parameters for mitigation are set forth at 40 C.F.R. § 1508.20. In assessing mitigation, the agency
should look at the possibility of not taking certain actions or parts of an action, minimizing the magnitude
of the action or itsimplementation, restoring or rehabilitating the environment through maintenance or
preservation measures or by replacing the loss in one area with substitute resources in another.

The requirement that an EIS contain a detailed discussion of possible mitigation measures flows both
from the language of the Act and, more expresdy, from CEQ's implementing regulations. Itisonly by
discussing and understanding the extent to which adverse effects can be avoided that NEPA's
requirement that an agency prepare a detalled statement on "any adverse environmentd effects which



cannot be avoided should the proposd be implemented,” can be met (See 42 U. S. C. 88
4332(C)(ii)). The omission of areasonably complete discussion of possible mitigation measures would
undermine the "action forcing” function of NEPA. Without such a discussion, neither the agency nor
other interested groups and individuas can properly evaluate the severity of the adverse effects.
Robertson v. Methow Vdley Citizen's Council, 490 U.S. 332 (1989).

4. The Types of effects to be Consdered in the “Environmental Consequences’ section

The “Environmental Consequences’ portion of the EISisthat portion of the document where the
agency takesa“hard look” at the environmenta effects of the proposed dternatives. (See 40 C.F.R. §
1502.16). Theandysis of effects consgts of the assessment and consideration of the impact of the
dternatives on the affected environment. The effects to be consdered must include the reasonably
foreseeable direct, indirect, and cumulative impacts of a proposed action on the components,
sructures and functioning of affected ecosystems, including the biological communities within that
ecosystem. (See 40 C.F.R. 88 1508.7 and 1508.8). The andysis should demonstrate that the agency
isthinking through and consdering the project in an environmentally conscientious way.

The effects to be considered are defined at 40 C.F.R. 8§ 1508.7 and 1508.8. Section 1508.8
provides thet:.

(a) Direct effects, ... are caused by the action and occur at the same time and place.

(b) Indirect effects... are caused by the action and are later in time or farther removed in
distance, but are till reasonably foreseegble. Indirect effects may include growth inducing
effects and other effects related to induced changes in the pattern of land use, population
density or growth rate, and related effects on air and water and other naturd systems,
including ecosystems.

That section further provides that:

Effects and impacts as used in these regulations are synonymous. Effects includes

ecologica (such asthe effects on natural resources and on the components, structures, and
functioning of affected ecosystems), aesthetic, hitoric, cultura, economic, socid, or hedth,
whether direct, indirect, or cumulative. Effects may dso include those resulting from actions
which may have both beneficid and detrimental effects, even if on balance the agency believes
thet the effect will be beneficia.

Section 1508.7 provides that:

“Cumulative impact” isthe impact on the environment which results from the incrementd
impact of the action when added to other past, present, and reasonably foreseeable future



actions regardless of what agency (Federd or non-Federa) or person undertakes such other
actions. Cumulative impacts can result from individualy minor but collectively significant actions
taking place over a period of time.

A five part process for conducting the threshold cumulative effects andysis was set forth in Fritiofson
There, the court held that a meaningful cumulative- effects andyss must identify:

1) theareain which effects of the proposed project will be felt;

2) theimpactsthat are expected in that area from the proposed project;

3) other actions- past, proposed and reasonably foreseeable- that have had or are expected
to have impactsin the same areg;

4) the impacts or expected impacts from these other actions, and

5) the overall impact that can be expected if the individua impacts are dlowed to
accumulate.

Only sgnificant effects need to be assessed inthe PEIS.  The CEQ regulations define “sgnificant
effects’ in terms of context and intensity. The context requirement generaly means that the sgnificance
of the effect "must be andyzed in severd contexts such as society as awhole (human, nationd), the
affected region, the affected interests, and the locality ....” The regulations aso specify that “[B]oth
short-term and long-term effects are rlevant.” (See 40 C.F.R. 1508.27(a)).

Intengity refers to the severity of impact and requires that the agency consider both beneficid and
adverse effects, the unique characterigtics of the affected environment, public hedlth and safety, highly
controversd effects, uncertain and unknown effects, the extent precedence will be established, the
impact on unique cultural and historica resources, the impact on endangered or threatened species, the
effect of cumulative impacts on the project, and potentia violations of existing law designed for
protection of the environment. 40 C.F.R. § 1508.27(b).

Case law aso provides that the PEIS should consider whether the program causes an unacceptable
degradation of aresource for which there is often no regulation or mechanism for regulating incrementa
impacts. Chalengesto the adequacy of a PEIS can be successfully chalenged by a plaintiff focusing on
the potentia effects of severa actions on unregulated target resources.  In Natural Resources Defense
Council v. Hodel, 865 F.2d 288 (1988), the Federd Energy Regulatory Commission’s EIS supporting
severd offshore ail drilling proposds was found legdly insufficient because it failed to congder the
cumulative impacts of oil exploration and ail drilling ranging from Alaskato southern Cdifornia.on two
target resources (sdlmon and whales) that migrated past dl the widely separated locations of activity.
While acknowledging that such an assessment was potentidly an extreme undertaking, the court
nevertheless left no doubt that the NEPA analys's was incomplete withot it.

Findly, the dlocation of resources by a Federd agency necessarily calsin to play discussions of public
policy. Because decisons on alocating resources involves palitical choices and trade-offs, the politica



god's of resource management plans are often at odds with scientific or technica expertise. Asareaullt,
management plans cannot dways be limited to technica questions and technica solutions.  The PEIS
should therefore acknowledge the politica redlm in which it exists, describe the effects and interplay
between science and palicy, and seek mechanismsto ded with the potentid friction.

B. A Fina Word on Cumulative Impacts, Environmental Consequences and the Affected
Environment

There are two potentid pitfalls associated with the delineation of impacts on the affected environment
which are worth noting. First, the cumulative impacts assessment must dway's be consdered as
separate and digtinct from the cumulative action assessment. The cumulative action assessment conssts
of determining whether there are multiple projects represented by actua proposals which must
collectively bereviewed in one EIS. To do this, the agency must determine whether multiple projects
are presented by actuad proposas and whether they may have cumulative impacts. Thus, the
cumuletive actions are considered for the purpose of cumulative environmenta impact assessment and
for the purpose of decision making on each proposed action.

The cumulative impacts assessment provides that for every action, whether asingle-action EISor a
cumuletive action EIS, an andyss must be made of the synergidtic effects of dl of the actions, both
individualy and collectively. In other words, both the cumulative action programmatic EIS and the
sngle-project EIS call for the assessment of the cumulative effects of each action. In a programmatic
ElS, this andyss can become quite widldy. Nevertheless, failure to note this distinction and address its
tenets can lead to sgnificant lega shortcomingsin the PEIS and |eaves the agency vulnerable to time-
consuming and codlly litigation.

The cumulative impact andyssis of tremendous significance in the PEIS. Because the PEIS isabroad,
overview document, it iscritica that it look at the cumulative impacts the program is expected to have
(and has had) over time. Without afull-blown look a cumulative and synergigtic effects, the PEIS will
be hdd legdly insufficient. In Greenpeace v. NMFES, 55 F. Supp. 2d 1248 (W.D. Wash. 1999), Judge
Zilly held the Nationa Marine Fisheries Service could not continue “to meke individualy minor but
callectively sgnificant changes to the Fishery Management Plans (FMPs) without preparing an SEIS
andyzing these changes’ and that “NEPA’s cumulative effects provisons requires a programmetic
andysis of the FMPsin their current form.” (See dso, Serra Club v. Penfold, 857 F.2d 1307 (1988)
(an EIS must indlude a cumulative impacts assessment).

Second, the agency must remain mindful that both the CEQ regulations and the courts require the
agency to congder past and present actions aswell as future actions when ng the affected
environment and environmental consequences.  In essence, the word “consequences’ connotes future
effects. When assessing environmenta impacts, it is easy to be blind to the requirement to consider past
and present impacts caused by other activities that have affected the environment.
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40 C.F.R. 8§ 1502.15 defines the “ Affected Environment” as*“...the areas to be affected or created by
the dternatives under consderation...” For purposes of the environmental consequences comparison,
the arealis defined as it exists prior to the effect of any proposed or aternative action. Thus, it
edtablishes a basdine environmenta picture by which to gauge the effects of each of the dternatives.

In order to adequatdly present the basdling, it has been held that “... impact statements...will takeinto
account the effect of their approva upon the existing environment; and the condition of that
environment presumably will reflect earlier proposed actions and their effects” Kleppe
(emphasis added). Allowing the cumulative impacts of contemplated actions to be evauated later
amply acknowledges that the effects of past and present actions have created the existing environment.

This*backward look” requirement appears to make the PEI'S process appear piecemea. Many have
tried to argue that it is contrary to NEPA’s overd| prohibition againgt using the EIS process to judtify
past actions. But the purpose of the look back is not to document or discuss the merits of the past
action, but to insure that the environmenta baseline is presented asit actualy exists.  Congress passed
NEPA out of concern that our limited natura resources are being lost in "small but steady increments.”
By requiring that the affected environment be described in terms that reflect the degree of existing
environmenta degradation caused by previous activity and by requiring that the cumulative impacts
assessment account for previous effects on the environment, the god of NEPA to help agencies avoid
undue environmenta harm through creeping and incrementd lossis, in fact, advanced and assured.

In aprogrammatic EIS, the failure to adequately describe the affected environment and to account for
the effects of past actionsisfatd. 1n Greenpeace v. NMFES, Judge Zilly held that “...the programmeatic
ElS was necessary because of the significant cumulative effects of the amendments to the FMPs over
the years, rather than because there were particular new amendments pending” and that, “[T]he
programmeatic EIS should therefore present a more generd picture of the environmenta effects of the
plans...” Because the court was asking NMFS to look back, the document was dso referred to asa
supplementd EIS (SEIS). (The concept and parameters of an SEIS are consdered later in this
document).

If these agpects have been overlooked and the sufficiency of the PEIS andysisislegdly chdlenged, the
decision making process will be delayed as the court remands the document to the agency for their
incluson. Accurately capturing the basgline environmenta scope of the affected area, including the
consequences of past actions, istime consuming and complex. During the pendency of the redrafting,
the court can, and generally does, forestall proceeding with the proposed action. Serra Club v.
Penfold, 857 F.2d 1307 (9th Cir. 1988). It istherefore imperative that the agency provide a complete
environmenta basdline of the affected environment up front and include the consideration of past
actionsin their cumulative effects andyss
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Il. What isthe appropriate structure of a PEIS?

NEPA demands andyticd thought and the presentation of environmenta and scientific evidence and
findings in an organized, well written, and concise document. As such, NEPA servesasa
comprehengve scientific planning device designed to promote and further our understanding of
ecosysem dynamics and bio-diversity. An agency, and particularly an environmenta agency, has much
to benefit from applying NEPA'’ s concepts and requirements to its overall management structure. By
meseting al of NEPA’s procedurd requirements in the PEIS, the agency will have produced a document
flexible enough to help the agency meet any number of other goas and objectives. A look a NEPA’s
requirements for scientific accuracy and organization makes these possibilities clear.

A. NEPA asascientific research promoter

From its inception, NEPA recognized that scientific and agency knowledge about the environment is
incomplete. Infact, NEPA was designed to promote and assst the search for greater environmental
knowledge. As stated by Senator Allott, the Republican floor manager of NEPA, it “authorizes dl
federa agencies to conduct investigations and research relating to ecologica systems and environmenta
quality.” 115 Cong. Rec. a 40, 422. This concept is clearly articulated in NEPA'’ s statement of
purposea 42 U.S.C. § 4321 which provides that the goal of the Act is:

To declare anaiond policy which will encourage productive and enjoyable harmony between
man and his environment; to promote efforts which will prevent or diminate damage to the
environment and biosphere and simulate the health and wedfare of man; to enrich the

under standing of the ecological systems and natural resources important to the Nation;
and to establish a Council on Environmenta Quality. (Emphasis added)

In order to accurately reflect the agency’ s thinking, NEPA EISs must be andyticaly sound. They must
organize and rely on existing scientific data, and, where reasonable and not cost-prohibitive, the agency
must gather new supporting information. Andrus at 473. (See also 40 C.F.R. § 1502.22). The CEQ
regulations are replete with directives to this effect. 40 C.F.R. § 1502.2 directs that “[e]nvironmental
impact statements shal be andytic rather than encyclopedic.” 40 C.F.R. 8§ 1502.1 directs that
environmenta impact statements “...shdl be supported by evidence that the agency has made the
necessary environmental analyses” 40 C.F.R. 8§ 1500.1(b) sates that the information in the EIS must
be of “high quaity” and that “ accurate scientific andys's, expert agency comments, and public scrutiny
are essentia to implementing NEPA.” And 40 C.F.R. § 1502.8 dates that statements shdll “... be
based upon the andys's and supporting data from the naturd and socid sciences and the environmenta
desgn ats” Assuch, NEPA sarves as an information gathering and educationd vehicle designed to
promote our scientific understanding of ecology and the environment.
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1. Incomplete or Unavailable Information

Because it plays an information gethering role, and recognizing that the complexities of ecosystem inter-
relatedness are far-reaching and predominantly unknown, the NEPA process accepts and
accommodates the fact that there will be gapsin an agency’ s knowledge surrounding a decison. Thus,
while reasonable efforts to acquire knowledge must be made, dl decisions need not be delayed pending
perfect knowledge. Andrus: Jcarilla Apache Tribe of Indiansv. Morton, 471 F.2d 1275 (9" Cir.
1973). The specific requirements for dedling with incomplete and unavailable information are set out a
40 C.F.R.8 1502.22. That section requires that the agency clearly identify the information that is
incomplete or unavailable, together with a statement of the relative importance of the missing
information. It also requires the agency to provide asummary of the existing scientific evidence relative
to the missing information and to prepare an evauation of the expected environmenta impactsin light of
that evidence.

2. Monitoring and Supplementd EISs

Inits promotion of environmentd research and understanding, NEPA requires continuing environmenta
monitoring and analysis for changes to ongoing federal actions. CEQ regulation 40 C.F.R 8.1505.3
specifies that implementation of the action should be accompanied by monitoring in important cases.
Regulation 40 C.F.R. 8§ 1502.9 provides the procedural framework for keeping environmenta anayses
current as Sgnificant new information is identified through the process of supplementing draft and find
ElSs.

Provided the changes are not substantia, the environmental assessment (EA) processis sufficient for
monitoring purposes. If, however, sgnificant new information of relevance to the proposed action or its
impacts is discovered, an agency must prepare a supplement to the EIS. Thus, "a supplementd EISis
required where new information is generated as a result of maintaining inventories and adjusting
management direction and those changes cumulaively have an impact on the environment. See
Greenpeace v. NMFS, 55 F.Supp 2d 1248 (W.D. Wash. 1999); Sesttle Audubon Society V.
Mosdly, 798 F.Supp 1473 (W.D. Wash. 1992). The decision whether to prepare an SEISisas
critical astheinitid determination to do an EIS. As one court noted, when new information comesto
light the agency must congder it, evaluae it, and make a reasoned determination whether it is of such
significance asto require [an SEIS]." Warm Springs Dam Task Forcev. Gribble, 621 F.2d 1017,
1024 (9th Cir. 1980). How routinely an agency programmatically supplements a PEIS is a matter to
be determined by the specific project. Typicdly, routine assessments should be consdered every five
years. The key isthat there be no gapsin planning. Seettle Audubon.

B. NEPA as an Organizationa and Planning Toal

In addition to serving as ameans for furthering our understanding of ecosystem dynamics and bio-
diversty, NEPA iswell-designed to serve as a comprehensive scientific planning and organizationa
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tool.. Toward thisend, section 102(2)(H) of NEPA specificdly requires dl federd agenciesto "initiate
and utilize ecologica information in the planning and development of resource-oriented projects” The
CEQ regulationsa 40 C.F.R. § 1501.2 dtates that each agency shal comply with the mandate of
section 102(2)(A) to "utilize a systematic, interdisciplinary approach which will insure the integrated use
of the natural and socid sciences and the environmenta design artsin planning and in decison making
which may have an impact on man's environment.”

NEPA isreplete with directives that EI'S documents be well-organized and well-written. It directs that
“Agencies shdl avoid usdess bulk in statements and shall concentrate effort and attention on important
issues’ and that “[V]erbose descriptions of the affected environment are themsdaves no measure of the
adequacy of an environmental impact statement” ( See 40 C.F.R. 8 1502.15). The regulations aso
direct that “ agencies should employ writers of clear prose or editors to write, review, or edit
gatements’ (See 40 C.F.R.§ 1502.8).

Of criticd vaue and importance, and in further emphasizing the need for organization, NEPA
encourages the use of tiering impact statements to diminate repetitive discussons of the sameissues. In
fact, the concept of programmatic EISsis closdly linked to tiering.  Pursuant to 40 C.F.R. 8§ 1508.28,
“tiering" refersto:

the coverage of generd mattersin broader environmental impact statements (such as nationa
program or policy statements) with subsegquent narrower statements or environmenta anadyses
(such asregiond or basin wide program statements or ultimately Ste-specific satements)
incorporating by reference the generd discussons and concentrating solely on the issues
gpecific to the statement subsequently prepared.

The CEQ guidelines provide that when an arearwide or overview EISis prepared for projects that
share common timing or geography, the area-wide EIS should be followed by a ste-specific or
project-specific EIS. The specific regulation isfound at 40 C.F.R. 81502.20. That section provides
thet:

Agencies are encouraged to tier their environmenta impact satements to eiminate repetitive
discussions of the sameissues and to focus on the actud issues ripe for decison at each leve of
environmenta review. Whenever a broad environmenta impact statement has been prepared
(such asaprogram or policy statement) and a subsequent statement or environmental
assessment is then prepared on an action included within the entire program or policy (such asa
gte specific action) the subsequent statement or environmenta assessment need only summarize
the issues discussed in the broader statement and incorporate discussions from the broader
gtatement by reference and shal concentrate on the issues specific to the subsequent action.

The subsequent document shal state where the earlier document is available. Tiering may dso
be appropriate for different stages of actions.

It is through the subsequent tiering of a project that the onerous initid undertaking of the PEIS andysis
pays off. Two words of caution, however. While the agency has discretion on whether to prepare a
PEIS, it cannot tier Ste-specific ElSs to the broader program where the program itself has not been
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subject to NEPA procedures. Northcoast Environmental Center v. Glickman, 136 F.3d 60 (1998).
Thisis particularly problematic in those instances where an agency has never prepared a programmatic
EIS but has proceeded with a number of project actions under unrelated EAs and EISs and those
individud projects are later determined to have had cumulatively significant impacts on the environment.
AOC v.Ddey, 2000 U.S. Dist. LEX1S 15991; Greenpeace. In addition, where a programmatic EIS
has been prepared, a second level of NEPA andysisis required to describe the detailed, site-specific
actionswhich follow. City of Tenakee Springsv. Block, 778 F.2d 1402 (9th Cir. 1985).

The NEPA PEIS, monitoring, SEIS and tiering systems dl support a well-organized management and
scientific referrd system. The PEIS is the backbone of this system. Once a programmatic EIS has
been completed and the agency is preparing to take an action under the program, an environmental
assessment (EA) is conducted to evaluate the expected impacts of a particular project on the
environment. If the impacts are not expected to be greet, the agency will issue afinding of no sgnificant
impact (FONS!) and no further andysis will be done. If the impacts are expected to be sgnificant, the
agency will proceed with developing an SEIS that identifies not only the impacts on the action, but also
al new reasonable dternatives to the proposed action . In thisway, the agency can rely on its
preceding organizationd and andyticd efforts to stay on top of decison making and to forecast
expected changes required in managing aresource. Asaresult of initidly complete work, awell
crafted PEIS should therefore serve as an important component for planning national programs and for
providing guidance and context when initiating a specific project in the field.

[11. PEIS Principles gpplied to NMFS' Fishery Management Plans (FMPs)

Theinterplay of law, CEQ regulations and guidance and the complexity of the PEIS cumulative effects
andysswith regard to fishery management and the affected environment requires an intense and
focused organizationa gpproach. Given the many parameters to be considered on a multitude of
fronts, the process begs for the formulation of a series of inter-related matrices on which to base textua
discusson. This matrix gpproach can be used to organize data as well as to highlight and overview key
aspects of the PEIS. It should never, however, be construed as replacing the necessary and required
in-depth analysis demanded of the NEPA process outlined in this guidance.

The following section describes an approach for organizing a set of three mairices which can form the
bas's of managing the volume of data and information in a PEIS and which should assst decison
makers in developing and assessing an gppropriate range of management aternatives. Thethree
meatrices contemplated are a basdine matrix, a past effects matrix and an dternaives matrix. Eachis
described briefly below, and then synthesized in adiscussion of the effective interplay of the mairix
approach.
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A. The Basdine Matrix

The basdine matrix is intended to promote a concise and organized description of the “ Affected
Environment” inthe PEIS. It'sgod isto provide the foundation of information describing whet is
known about the impacted environment. The basdine matrix should identify the specific resourcesin
the affected environment (such as marine mammals, see birds, habitat) (in rows) aswell as a series of
parameters which quantify the resource (for example, population dengity, habitat/range, known
predators, known prey, life span, etc) (in columns). 1n each cdll, information is tabulated based on
what is known. Whereinformation is unavailable, the cdll isleft empty. Where information is
incomplete, existing datais provided, but the deficiency is acknowledged and/or explained.

B. The Alternatives Matrix

The dternatives matrix isintended to ddineate the parameters of the different management objectives
addressed within arange of identified management components. It is based on the premise that the
overdl management of aresource is subject to variation as aresult of shifting policy decisonswithin
datutory congraints, aswell as by variaionsin the resourceitself as aresult of both predictable and
unpredictable environmentd affects. In developing dternatives for an FMP PEIS, the root of the
question is whether the way in which the Council and the agency have decided to meet statutory
policies continues to be the best way to meet those policies or whether there is a better, dternative way
to meet those same policy objectives. True “policy” decisons are made by the Council and NMFSin
trying to determine how best to craft a management regime in order to meet a particular statutory policy
objective and bal ance management measures among sometimes competing statutory policy objectives.
The god of the dternatives matrix, therefore, is to present dternatives as a series of management
regimes in which different management gpproaches for each component are chosen as aresult of the
desire or need to meet a particular statutory policy objective.

The management components should identify the broad category of policy objectives being considered
by the agency in the proposed management plan (for example marine mamma protection, sea bird
protection, target species protection, habitat protection, etc.). Where possible and applicable, these
components should include reference to the authorizing statute or regulation they arise under, and the
specific resource managed or otherwise served by the law.

Within eech management component, the matrix should identify a sub-layer of management tools
directly associated with each management component. The management tools would include actions
previoudy used to implement policy objectives within each component, such as TAC stting, spatia
and tempord closuresand harvest limits and gear restrictions/modifications for marine mammal
protection. It may adso include new initiatives under consideration.

The remainder of the matrix would present in columns different management regimes combining
different levels of avariety of the management toolsin each component. The different regimeswould
be designed to reflect shifting policy objectives. All components would be considered in each
dternative and the array of management tools in each dternative would be chosen to reflect a different
st of management objectives for each management component. The no action dternative would
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include statements of “no change/status quo” in each cdll.

In order to craft “FMP-like” dternativesthat are legdly sufficient, each dternative must have an
approach specified for each magjor component of the FMP identified. Approaches to a particular
component do not have to be unique among dl of the aternatives, but there should be at least one
reasonabl e aternative management approach to the component presented in the status quo aternative.
Less emphasis should be placed on the number of dternatives and more on the quaity. It isquite
possible under this scenario that many of the management tools employed are the same with only minor
modifications in any one component. Thisis perfectly acceptable provided each dternative has a
management gpproach for each management tool identified in each management component.

C. The Past Effects Matrix

The pagt effects matrix isintended to deineate what is known about the effects of past actions on the
affected environment for purposes of accurately ng cumulative impacts and to dlow the
assessment of our cgpabilities for managing a resource under a specific management gpproach in the
future. 1t'sgod isto present the range of actions the agency has implemented in managing al aspects of
the resources, together with their consequent effects. 1t should include information gathered through
research, testing and any other activities which arise as aresult of the direct management of aresource,
but which neverthel ess have bearing on the ate of the affected environment. It should provide
information in amanner useful to the “environmenta consegquences’ discusson aswdl asfor ading in
the development of aternative courses of action. As such, it servesto provide information alowing
NMFS to assess its capability for managing aresource based on past experience.

The resources enumerated in the basdline matrix should al be accounted for in the past effects matrix,
regardless of whether there is any known effect from activity on that resource. Again, in each cell,
information is tabulated based on what isknown. Where information is unavailable, the cell isleft
empty. Where information isincomplete, existing data is provided, but the deficiency is acknowledged
and/or explained. The past effects matrix should include the tabulation of al previous EAs and EISs
prepared for afishery management area, together with their known effects.

The past effects matrix combines parameters from the baseline matrix and the dternatives matrix. It
should identify the affected resource parameter (by row) and the management tool employed
(columns). Each cdll, then, would contain a description of the level of measure employed and it’ s effect
on the corresponding resource parameter. The cdl should dso contain information referencing specific
information regarding when and where the tool/method was employed and citing al rdevant pre-
existing NEPA documentation discussing the predicted impacts.

D. Thelnterplay of the Matrices

The three matrices described above can serve the agency in anumber of ways. First, they can provide
the basis for the discussion of affected environment and environmenta consequencesin the PEISand in
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al subsequent NEPA documents related to the management unit under congderation. Thiswill
minimize repetitive and redundant work in ensuing documents and will provide uniformity and
congstency across the program. Second, by adhering to the requirements for monitoring and
supplementing EIS information, they serve as a centrd repository for a significant amount of incoming
and accumulating data. Third, they provide a useful vehicle for arraying and manipulating detain away
which can aid environmental modeling and study on related projects. Fourth, they provide the agency
with vauable information regarding the agency’ s capability for managing an individud or collective
group of resources. Fifth, they will highlight gapsin our knowledge base requiring further sudy and
they can be used to present requests for additiond funding for research to fill those gaps. Sixth, they
can provide accurate information regarding the effects of past actions on our ability to manage and/or
protect specific resources. Findly, they can ad the agency in assessing and planning for the need to
take different management gpproaches to specific resource issues in the future.
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